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Summary of the sessions by Orofessor Olivier Le Bot in the 

Master Animal Law and Society 
 

 On February 20 and 21, the Master in Animal Law and Society had the great 

opportunity to receive Olivier Le Bot, Professor of Public law in the University of Aix-

Marseille, to talk about animals in the world's constitutions. 

 

 The professor began with a definition of “animal”. In legal language, an animal 

is every animated being unlike men. As an animal is an animated being, he's considered 

different from a vegetable. But it also considered as outside of humanity, which makes it 

different from man. In the European Convention for the Protection of Vertebrate 

Animals used for Experimental and Other Scientific Purposes, article 1.2 defines 

“animal” as “any live non-human vertebrate, including free-living and/or reproducing 

larval forms, but excluding other foetal or embryonic forms”. 

 

What are the norms of animal protection in Constitution? 
 

 There are four constitutional norms related to animals. The first one is the norm 

that only refers to animals without mentioning their protection. Animals can be 

considered as a national symbol for a country, as in article 7 of the Nepal Constitution 

of 2007 which says: “the Cow shall be the national animal and the Lophophorus shall 

be the national bird of Nepal”. Animals can also be mentioned by the Constitution as an 

object of the agricultural activity; it is the case in the Iranian Constitution of 1979 which 

article 44 says : “The private sector consists of those activities concerned with 

agriculture, animal husbandry, industry, trade, and services that supplement the 

economic activities of the state and cooperative sector”; or article 14 of the Afghan 

Constitution : “The state shall design and implement within its financial resources 

effective programs for development of agriculture and animal husbandry, improving the 

economic, social and living conditions of farmers, herders, settlement and living 

conditions of nomads. The state adopts necessary measures for housing and distribution 

of public estates to deserving citizens in accordance within its financial resources and 

the law”. 

  

 The second category of norms is animals protected as part of the environment. 

Animals are not protected as individuals but as a part of the humane environment, a part 

that is necessary to preserve because of the beneficial role of the animal for man and his 

ecosystem. This is an anthropocentric protection because it is focused on human 

interests, not animal interests. For example, article 9.2 of the Constitution of the 

People's Republic of China (1982) which says: “The state ensures the rational use of 

natural resources and protects rare animals and plants. Appropriation or damaging of 

natural resources by any organization or individual by whatever means is prohibited”; 

or in the Constitution of the Commonwealth of the Bahamas of 1973, where article 25 

says : “ […] Nothing contained in or done under the authority of any law shall be held 

to be inconsistent with or in contravention of this Article to the extent that the law in 

question makes provision- (a) which is reasonably required-(i) in the interests of 

defense, public safety, public order, public morality, public health, town and country 
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planning or the prevention of plant or animal diseases”. 

 

 The third category of norm is animal protection as a matter of competence. For 

example, The Federal Constitution of the Swiss Confederation of 1999 contains article 

80 on the protection of animals: “The Confederation shall legislate on the protection of 

animals. 

 It shall in particular regulate: 

 a. the keeping and care of animals; 

 b. experiments on animals and procedures carried out on living animals; 

 c. the use of animals; 

 d. the import of animals and animal products; 

 e. the trade in animals and the transport of animals; 

 f. the slaughter of animals.” 

 

It's also the case of the German Constitution of 1949, where article 74 says: “ 

Concurrent legislative power shall extend to the following matters: (…) 

 20. the law on food products including animals used in their production, the law 

on alcohol and tobacco, essential commodities and feedstuffs as well as protective 

measures in connection with the marketing of agricultural and forest seeds and 

seedlings, the protection of plants against diseases and pests, as well as the protection 

of animals”. 

  

 The fourth category of norm is biocentric protection that is to say that protects 

the animal for itself. The animal is not considered anymore as a part of human 

environment but is considered for its intrinsic value as a living being. It is a biocentric 

protection because it is focused on the interest of the animal himself. Five countries 

present that kind of norm: India, Brazil, Germany, Switzerland, Luxembourg and the 

state of Florida (in the United States). 

 This phenomenon is recent. Apart from some measures of the Massachusetts 

Body of Liberties of 1641 where article 92 “Of the brute creature” says: “No man shall 

exercise any tyranny or cruelty toward any brute creature which are usually kept for 

man's use”, the introduction in Constitutions of animal protection measures began in 

India in the middle of the 20
th

 century, then extended to others countries in years 1990 

and 2000. 

  

 Nevertheless, constitutional norms of animal protection present, in spite of a 

commune object, a certain diversity in their contents and in the formulation of that 

contents. We can make a distinction: on one hand, those which protect every animals 

indistinctly (Germany, India, Brazil, Luxembourg, Switzerland) and this through 

various formulation (protection, welfare, dignity, duty of compassion, interdiction of 

cruelty, interdiction of hunting) and on the other hand, those which protect in a specific 

way one animal determined by prohibiting one farming method (Florida) or by 

prohibiting its slaughter (India). 

 

 The cow was the first animal to benefit from a specific protection in 

constitutional law. Article 48 of the Indian Constitution about the organization of 

agriculture and animal husbandry says: “The State shall endeavour to organize 
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agriculture and animal husbandry on modern and scientific lines and shall, in 

particular, take steps for preserving and improving the breeds, and prohibiting the 

slaughter, of cows and calves and other milch and draught cattle”. However, the 

guiding principles of Part IV of the Constitution are not subject to trial, because of its 

directive nature. 

 

 The pig and, more precisely the gestation sow, is the second animal to benefit 

from specific protection. Nonetheless, the extent of that protection is more limited 

because it's not a general protection but the banning of one farming method, considered 

as particularly cruel, the gestation crate. Here is the section 21 of the article 10 of the 

Constitution of the state of Florida: 

“Limiting cruel and inhumane confinement of pigs during pregnancy. 

(a) It shall be unlawful for any person to confine a pig during pregnancy in an 

enclosure, or to tether a pig during pregnancy, on a farm in such a way that she is 

prevented from turning around freely. 

(b) This section shall not apply: 

 (1) when a pig is undergoing an examination, test, treatment or operation 

carried out for veterinary purposes, provided the period during which the animal is 

confined or tethered is not longer than reasonably necessary. 

 (2) during the prebirthing period. 

(c) For purposes of this section: 

 (1) “enclosure” means any cage, crate or other enclosure in which a pig is 

kept for all or the majority of any day, including what is commonly described as the 

“gestation crate.” 

 (2) “farm” means the land, buildings, support facilities, and other 

appurtenances used in the production of animals for food or fiber. 

 (3) “person” means any natural person, corporation and/or business entity. 

 (4) “pig” means any animal of the porcine species. 

 (5) “turning around freely” means turning around without having to touch any 

side of the pig’s enclosure. 

 (6) “prebirthing period” means the seven day period prior to a pig’s expected 

date of giving birth 

 

 Section 21 results from an initiative led by the Humane Society of the United 

States and the Floridians for Humane Farms under the Amendment n°10. Those 

associations had gathered the 700,000 signatures necessary to submit a referendum. 

Citizens had voted for the ban of the gestation crates for the text of the Constitution. 

This measure is directly practiced in positive law. A person who violates that Section is 

guilty and subject to a fine of $5,000 and a prison punishment. 

 

 Several Constitutions dedicate an obligation of animal protection under various 

forms. There are those which have for objective the global protection of every animal, 

like the German Constitution, where article 20a on the “Protection of the natural 

foundations of life and animals” says: “Mindful also of its responsibility toward future 

generations, the state shall protect the natural foundations of life and animals by 

legislation and, in accordance with law and justice, by executive and judicial action, all 

within the framework of the constitutional order”. The words “and animals” were added 
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to the article 20a after a constitutional review of July 26, 2002. But the majority of the 

German Länder had already integrated animal protection in their own Constitutions. 

That measure doesn't impose any obligation of animal protection to the citizens. 

Nevertheless, it imposes this obligation on all public organizations – executive, 

legislative and jurisdictional powers – under a constitutional objective or state objective.  

 

 In Luxembourg, proposition n°4990 of a constitutional review was submitted by 

Mrs René Wagener on July 9, 2002: it aimed to add to article 11 of the Constitution the 

following point 7: “The State, adhering to the principle of the dignity of the creature, 

guarantees the protection of animals”. This expression combined the German 

constitutional objective of animal protection to the Swiss Constitutional expression of 

the dignity of the creature. It gave to the State, on the basis of the concept of dignity of 

the creature, the assignment to protect animals, as an aim in itself. The government 

approved that proposition but under another writing. Then, the Commission of the 

institutions and of the constitutional revision submitted a new proposition in 2005, the 

proposition n°5292, which said: “[The state] guarantees the protection of animals, 

according to the detailed rules set down by laws and regulation”. Finally, the Council 

of State decided on the February 14, 2006 to formulate the measure that way: “It 

promotes the protection and the welfare of animals”. 

 

 The Indian Constitution obliges a duty of compassion towards animals in its part 

IV-A entitled “Fundamental Duties”. Its article 51-A said: “It shall be the duty of every 

citizens of India- 

(a) to abide by the Constitution and respect its ideals and institutions, the National Flag 

and the National Anthem; 

(b) to cherish and follow the noble ideals which inspired our national struggle for 

freedom; 

(c) to uphold and protect the sovereignty, unity and integrity of India; 

(d) to defend the country and render national service when called upon to do so; 

(e) to promote harmony and the spirit of common brotherhood amongst all the people of 

India transcending religious, linguistic and regional or sectional diversities; to 

renounce practices derogatory to the dignity of women; 

(f) to value and preserve the rich heritage of our composite culture; 

(g) to protect and improve the natural environment including forests, lakes, rivers and 

wild life, and to have compassion for living creatures; 

(h) to develop the scientific temper, humanism and the spirit of inquiry and reform; 

(i) to safeguard public property and to abjure violence; 

(j) to strive towards excellence in all spheres of individual and collective activity so that 

the nation constantly rises to higher levels of endeavour and achievement.” 

  

 This norm is directed to all Indian citizens as to the national community. The 

fundamental duty of every citizen is also a “collective duty of the State” (AIIMS 

Student’s Union, AIR 2000 (1) S.C.C. 428). Through, the Indian justice system imposed 

on the State a moral duty to enact laws in conformity with duties contained in the article 

51-A (N.R.Nair vs. U.O.I. AIR 2000 Kerela 340). Nevertheless, the fact remains that 

violating the fundamental duties is not legally punishable until a specific law is enacted. 
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 The Swiss Constitution protects animals from excessive human activity in 

various ways. First, article 84, “Alpine transit traffic”, says: “The Confederation shall 

protect the Alpine region from the negative effects of transit traffic. It shall limit the 

nuisance caused by transit traffic to a level that is not harmful to people, animals and 

plants or their habitats”. 

 Then, the article 104 of the Constitution, “Agriculture”, said in its third part: 

“[...] The Confederation shall organize measures in such a manner that the agricultural 

sector fulfills its multifunctional duties. It has in particular the following powers and 

duties: 

[…] b. encouraging by means of economically advantageous incentives methods of 

production that are specifically near-natural and respectful of both the environment and 

animals”. 

 Finally and maybe the most important point, article 120, “Non-human gene 

technology” which obliges to take in consideration the dignity of the creature: 

“1 Human beings and their environment shall be protected against the misuse of gene 

technology. 

2 The Confederation shall legislate on the use of reproductive and genetic material from 

animals, plants and other organisms. In doing so, it shall take account of the dignity of 

living creatures as well as the safety of human beings, animals and the environment, 

and shall protect the genetic diversity of animal and plant species”. 

  

 This measure was introduced in 1992 in the federal Constitution to protect man 

and his environment from the abuse as regards genetics. Before its inscription in the 

federal Constitution, the expression “dignity of the creature” was already used by the 

Argovian Constitution, a German speaking canton in Switzerland, of June 25, 1980: 

“Education and scientific research as well as artistic activities are free. Education and 

research shall respect the dignity of the creature”. 

 This expression was also used by the Swiss Federal Tribunal in 1989 (ATF 115 

IV 254), in a sentence which recognized that the animal is a “living being capable of 

sensation, a creature […] which respect and estimation have to be a moral postulate for 

the man who is intellectually superior to him”. 

 

 What does that expression mean exactly? The word “creature” refers to 

theology: the creature is every which has been created, which have a creator. The use of 

this word underlines the similarities between men and animals because they were 

“created” together. The dignity refers to the intrinsic value of the animal. The law 

defines what can violate the dignity of an animal: pain, damage, state of anxiety 

provoked, degradation, phenotype modification, excessive instrumentation. The law 

obliges to realize a balancing between human interests and animal interests. The pain 

inflicted on an animal can be justified if the interest for humans is very important. If 

not, it will constitute a breach of animal dignity. 

 

 The Brazilian Constitution also contains texts which protect animals. The article 

225 of the Chapter VI “Environment” says: “All have the right to an ecologically 

balanced environment, which is an asset of common use and essential to a healthy 

quality of life, and both the Government and the community shall have the duty to 

defend and preserve it for present and future generations. 

http://www.derechoanimal.info/


 

derechoanimal.info Abril 2014  

 

6 

 

Paragraph 1 - In order to ensure the effectiveness of this right, it is incumbent upon the 

Government to: 

 - preserve and restore the essential ecological processes and provide for the 

ecological treatment of species and ecosystems; 

 - preserve the diversity and integrity of the genetic patrimony of the country and 

to control entities engaged in research and manipulation of genetic material: 

 - define, in all units of the Federation, territorial spaces and their components 

which are to receive special protection, any alterations and suppression being allowed 

only by means of law, and any use which may harm the integrity of the attributes which 

justify their protection being forbidden: 

 - demand, in the manner prescribed by law, for the installation of works and 

activities which may potentially cause significant degradation of the environment, a 

prior environmental impact study, which shall be made public; 

 - control the production, sale and use of techniques, methods or substances 

which represent a risk to life, the quality of life and the environment; 

 - promote environment education in all school levels and public awareness of the 

need to preserve the environment; 

 - protect the fauna and the flora, with prohibition, in the manner prescribed by 

law, of all practices which represent a risk to their ecological function, cause the 

extinction of species or subject animals to cruelty.” 

 

 This prohibition of cruelty doesn't concern directly the citizens but the public 

institutions. According to the Brazilian Supreme Court, normative acts which authorize 

cruel practices are unconstitutional due to violating the article 225 (June 3, 1997, 

Extraordinary Appeal n° 153.531-8). 

 

 In the Swiss Canton of Geneva, the citizens have decided to write into their 

Constitution the prohibition of hunting. The article 178A of the Constitutional text says: 

“Hunting of mammals and birds is forbidden in all its forms in all parts of the canton of 

Geneva”. This measure, adopted on May 19, 1974 by popular voting (referendum), is 

directly effective to public institutions as to citizens. 

 This measure might be unique in the world, since most of the countries still 

considered the right to hunt and to fish as a constitutional right. Here are some examples 

for the state of Vermont, Minnesota and Virginia of the United States: 

 

“Vermont Constitution. § 67. Hunting; fowling and fishing 

The inhabitants of this State shall have liberty in seasonable times, to hunt and fowl on 

the lands they hold, and on other lands not enclosed, and in like manner to fish in all 

boatable and other waters (not private property) under proper regulations, to be made 

and provided by the General Assembly. 

 

Minnesota (1998), art. XIII, Section 12. Preservation of hunting and fishing. 

Hunting and fishing and the taking of game and fish are a valued part of our heritage 

that shall be forever preserved for the people and shall be managed by law and 

regulation for the public good. 
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Virginia (2000), art. XI, section 4. Right of the people to hunt, fish, and harvest game. 

The people have a right to hunt, fish, and harvest game, subject to such regulations and 

restrictions as the General Assembly may prescribe by general law.” 

 

Why have they been adopted? 
  

 The theoretical reasons which led to the introduction of animals in Constitutions 

are not the same across cultures and civilizations. There is a distinction between India, 

on the one hand, and the Western countries, on the other hand. 

  

 In the West, in Judeo-Christian tradition countries, animal protection is recent, 

which is the result of taking into consideration animal sentience. Traditionally, the 

Western world is characterized by a culture of animal exploitation. There has been a 

progressive passing from a vital use (survival hunt, etc...) to luxury purposes, then to 

cruel symbolic practices such as bullfighting and cockfighting. The animal became a 

thing, an object. Christianity supported that conception of the animal-thing, by 

establishing an insurmountable barrier between humanity and animals, such as the well-

known Descartes' theory of the animal-machine. 

 In reaction to these conceptions, texts and philosophies about animal protection 

have been developed. The first ones were based on “humanitarian” considerations, that 

is to say based on the moral feelings of men towards animals. The second one aimed to 

animal protection for itself, which is based on animal interests. Under the influence of 

Anglo-Saxon philosophers (Jeremy Bentham, Peter Singer, etc.) the ethical animal 

protection appeared and a new conception of the men/animals relationship, based on 

animals’ capacities to feel pain and pleasure, emerged. In the West, the constitutional 

norms about animal protection are based taking into consideration animal sentience 

(Germany, Switzerland, etc.). 

 

 In India, animal protection is an ancient phenomenon. Indeed, traditional Indian 

religions developed principles based on life's value under all its forms, including 

animals. The “Ahimsâ”, one of the fundamental principles of Hinduism claims non-

violence and the respect of all life, human as well as animal. Similar principles, 

claiming respect for animal, are developed in Jainist and Buddhist philosophies. Those 

principles planted in the Indian society had from long time received juridical 

applications. In History, several emperors (Emperor Asoka, Emperor Harsha, etc.) 

enacted laws demanding the compassion treatment with animals and prohibiting the 

slaughter of some animals. Of all animals, the cow is the one which has benefitted most. 

The cow is seen as a matriarchal figure, which deserves a particular respect. The 

traditional culture of the majority of Indian people is consequently opposed to her 

slaughter. As the respect for animal has been settled for a long time in the Indian 

culture, it naturally has its place in the Constitution. 

 

 In some countries, supplementary considerations have justified the inclusion of 

animal protection into the Constitution. In Germany, animal protection was inserted in 

the federal Constitution to put an end at the ineffectiveness of the animal protection act 

(TierSchG) every time that this text was confronted with a fundamental right. As the 

principle of animal protection wasn't a constitutional norm, it was systematically 
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sacrificed for the freedom of science (BVerfG, BvL 12/94, 20 June 1994), the freedom of 

arts (AG Kassel, 5 October 1990, Neue Zeitschrift für Strafrecht 1991, p. 443 et s.), the 

liberty of cult (BVerfG, 1783/99, 15 January 2002), and the freedom of teaching (VGH 

Kassel, 29 December 1993, Neue Juristische Wochenschrift 1994, p. 1608 et s.). The 

introduction of animal protection in the fundamental law makes it a State objective, 

which makes the application of the animal protection act more efficient (TierSchG). 

 In Switzerland, the insertion of the notion of “dignity of the creature” came from 

a national debate about genetic engineering and the presentation of a popular initiative. 

The introduction of the notion of “dignity of the creature” was a compromise between 

partisans of the new technology and those who were hostile towards its developments. 

 In the state of Florida, the prohibition of gestation crates for sow is present in the 

Constitution and not in ordinary law, is due to the refusal of the congressional 

representatives. Its inclusion in the Constitution was a way to circumvent that 

opposition and to settle the popular approval of the referendum.   

 

What are they used to ? Are they useful? 

 
 The principal interest of these norms is to give a legal basis to animal protection 

from two perspectives: the individual and the collective. First, an individual can apply 

to his or her own actions the constitutional principle of animal protection. That norm 

gives the right to conscientious objection, that is to say the right to claim his or her 

disapproval on animal intervention. The fact that this norm benefits from constitutional 

recognition gives the legitimacy necessary to the right to conscientious objection. For 

example, in India, this right has been granted to students that didn't want to practice 

dissection on animals (Sarika Sancheti vs. Central Board of Secondary Education 

(CBSE), AIR 1997 Delhi, writ Petition n° 139/96). In Germany, the federal 

constitutional court recognized that the right to conscientious objection can be applied 

to animal protection. Nevertheless, the right to conscientious objection can be conceded 

in front of stronger social constraints.  

 

 For the State, the constitutional norm of animal protection gives a basis to 

interventions to apply the principle. That norm also permits a fulfilment of that principle 

by adopting positive measures and limiting the exercise of fundamental rights. In 

Germany, if there is a conflict between two norms, the constitutional tribunal will apply 

the principle of “practical concordance” by demanding the respect of the fundamental 

value of each norm – on one side, the fundamental right and on the other side, the 

constitutional objective of animal protection (BVerfG, 1 BvR 2501/04 du 27 July 2005, § 

29). The mechanism works on the same conditions in India (Union of India v. Hindustan 

Development Corporation, AIR 1994 SC 988, here p. 999). For example, in 1997, the 

High Court of Delhi judged that the ban of ivory trade represents a reasonable 

restriction to the liberty of trade, since wildlife is protected by article 48-A of the 

Constitution (M/s Ivory Traders and Mfg. Association vs. Union of India AIR 1997 

Delhi 267) and about the ban of fur trade of endangered species (G.R. Simon vs. U.O.I. 

AIR 1997 Delhi 301). 

 The constitutional norm will also encourage authorities to adopt animal 

protection measures or reinforce those which already exist. For example, in Germany, 
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after the 2002 constitutional revision, authorities have the duty to control more strictly 

the conditions of ritual slaughter. 

 

 Besides, there are some examples of precise consequences of constitutional 

norms in the use of animals for spectacles, for experiments and for consumption. The 

constitutional norms of animal protection can have direct effects on spectacles which 

involve animal suffering. For example, by focusing on article 225 of the Constitution 

which forbids animal cruelty, the Brazilian federal court affirmed the unconstitutionality 

of the legislation of the state of Santa Catarina (in the south of Brazil) authorizing “la 

farra do boi”, a popular tradition involving a long and painful death to the animals 

involved. In 1997, after a civil suit against the state of Santa Catarina, the federal court 

decided that the practice of this tradition was in violation of article 225 of the 

Constitution (STF RE, 3 June 1997, n° 153.531-8, DJU 13 October 1998). Also, a law 

from the state of Rio de Janeiro which authorized cockfighting was suspended for 

violation of article 225 of the Constitution (STF ADin, 3 September 1998, n° 1.858-6- 

RJ). 

 

 Moreover, the constitutional norms of animal protection permit the validation of 

laws prohibiting or regulating these spectacles to alleviate the pain or suffering of the 

animals involved. In India, on the bases of the law against animal cruelty, the Indian 

government prohibited on October 14, 1998 the training of lions, panthers, bears and 

monkeys for spectacles in circus and street shows. The Court rejected the arguments of 

the circus owners (a violation of their trade freedom and their right to live) saying that 

the restriction of these fundamental rights is justified by article 51-A which imposes a 

duty of compassion towards animals (N.R. Nair vs. U.O.I. AIR 2000 Kerela 340 

confirmed by the Supreme Court in 2001 (6) S.C.C. 84). A second case is about an 

administrative measure which condemns the use of animals in travelling zoos. The 

Central Authority had rejected the registration requests presented by owners of mobile 

zoos due to the animals’ pain and suffering caused by imprisonment in small and 

inadequate cages. The Court rejected the appeal of the Federation of owners of mobile 

zoos and ordered the animals to be released to the authorities responsible for fauna (All 

India Mobile Zoo Owners and Animal Welfare Association vs. U.O.I. AIR 2000 Delhi 

449). A third case is about an Indian government measure which imposed in 2001 the 

utilization of “cushioned riding crop” and the banning of its use more than eight times 

during a horse race. The court approved that measure in spite of the jockeys’ protests 

(Jockeys’ Association of India vs. Royal Western India Turf Club and Others, Bombay 

City Civil Court, September 29, 2003, S.C. suit n° 1176/2001). 

 Finally the third effect of constitutional norms of animal protection is to require 

administrative authorities to enforce the law. For example, in India, the non-

governmental organization People for Animals presented a public lawsuit against the 

state of Goa which illegally organized c bullfighting. The Court concluded that it was 

the state’s duty to ensure that the Prevention of Cruelty to Animals Act (PCA) is 

respected and applied (People For Animals vs. State of Goa, AIR 1996 Bombay, writ 

Petition n° 347 of 1996). 

 

 The constitutional norm of animal protection assures the effectiveness of 

legislative measures restraining the freedom of research and the regulation of conditions 
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in which animals are used for experiments. For example, in a 2003-2004 case, a 

neuropathology professor contested the refusal which had been given to him to perform 

an experiment testing the effects of medicine used by men on rats. The Giessen 

administrative Tribunal rejected the argument saying that the secondary effects of the 

medicine are already known; consequently, it considered that the experiment offered no 

contribution for humans, but presented an important cost for the animal, thus it was 

rejected (VG Giessen, 10 E 1409/03 of 13 August 2003). The Court of appeals 

confirmed that decision (VGH Hesse, 11 UZ 3040/03 of 16 June 2004). 

 

 In Florida, the constitutional prohibition of gestation crates for sow had a direct 

effect: the two biggest pork producing groups which utilized this method slaughtered all 

their animals because they couldn't make the financial investments to adapt their 

breeding techniques. They refused this breeding method. In countries with a 

constitutional norm of animal protection, the regulation of breeding methods is stricter. 

 

 The constitutional norms of animal protection give more effectiveness to 

criminal and administrative sanctions against people guilty of cruelty against animals. 

Justice must recognize a constitutional mission to animal protection. For example, the 

constitutional objective limited the professional freedom on dog training. In a 2006 

case, people organizing a seminar about dog training contested the refusal which had 

been given to them to use electric collars. The Court judged that the law is in 

accordance with the animal protection objective because it aimed to prevent pain, 

serious damages and violation of animal integrity (BVerwG, 3 C 14.05 of 23 February 

2006). 

 

 For a long time, The Swiss Constitution prohibited the ritual sacrifice of animals. 

Even though the authorities were not in agreement with the people's voting because it 

limited the Jewish and Muslim freedom of religion, the Swiss population established 

this in article 25bis in their Constitution: “The slaughter of animals without prior 

stunning before the withdrawal of blood is prohibited without exception for every type 

of slaughter and every species of animal”. 

 In Germany the ritual sacrifice without stunning is not prohibited but is well-

controlled. In a sentence of November 28, 2002, the Minden administrative Court 

judged that the refusal of an exceptional authorization for ritual sacrifice to a Muslim 

butcher was justified. As the butcher couldn't prove that ritual sacrifice was necessary to 

satisfy the imperative rules of his religious community, the Court concluded that there 

were no violation of his religion and professional freedom (VG Minden, 2 k 548/02, 28 

November 2002). There was a similar kind of case in November 23, 2006 concerning a 

Sunni Muslim living in Germany who protested a refusal of an exceptional 

authorization to practice ritual sacrifice (BVerwG, 3 C 30.05, 23 November 2006). 

 

 In India, the article 48 of the Constitution gives a juridical basis to state 

legislation prohibiting cows' slaughter: “Organisation of agriculture and animal 

husbandry.—The State shall endeavour to organise agriculture and animal husbandry 

on modern and scientific lines and shall, in particular, take steps for preserving and 

improving the breeds, and prohibiting the slaughter, of cows and calves and other 

milch and draught cattle”. 
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  Almost every Indian region adopted legislation in that way : 

i. The Bombay Animal Preservation Act, 1954 

ii. The Bihar Preservation and Improvement of Animals Act, 1955 

iii. The Punjab Prohibition of Cow Slaughter Act, 1955 

iv. The Himachal Pradesh Prohibition of Cow Slaughter Act, 1955 

v. The Uttar Pradesh Prohibition of Cow Slaughter Act, 1955 

vi. The Tamil Nadu Animal Preservation Act, 1958 

xii. The Madhya Pradesh Agricultural Cattle Preservation Act, 1959 

viii. The Orissa Prevention of Cow slaughter Act, 1960 

ix. The Pondichery Prevention of Cow Slaughter Act, 1968 

x. The Karnataka Prevention of Cow Slaughter and Cattle Preservation Act, 1964 

xi. The Maharashtra Animal Preservation Act, 1976 

xii. The Andhra Pradesh Prohibition of Cow Slaughter and Animals Preservation Act, 

1977 

xiii. The Goa Daman & Diu Prevention of Cow Slaughter Act, 1978 and The Goa 

Animal Preservation Act, 1995) 

xiv. The Delhi Agricultural Cattle Preservation Act, 1994  

xv. The Rajasthan Bovine Animal (Prohibition of Slaughter and Regulation of 

Temporarily Migration of Export) Act, 1995 

 Only two Indian states do not have legislation like this: the Kerala and the West 

Bengal.  

The Supreme Court made a decision in 1958 about the margin of freedom which the 

states have in prohibiting cows' slaughter (Hanif Quareshi Vs. State of Bihar, AIR 1958 

S.C. 731). 

 Those legislation were contested by butchers who spoke about the violation of 

their professional liberty. In a 1994 sentence, the High Court of Allahabad confirmed 

that the Indian Constitution does not recognize a fundamental right in taking away an 

animal's life (Mohd. Habib & others V. State of Uttar Pradesh & others, AIR 1994 

Allahabad, writ Petition n° 38469). 

. 

 Suppressing harm to animals becomes more effective if there is a constitutional 

norm for animal protection. Before the introduction animal protection into the 

Constitution, justice was very clement, lax towards condemn animal cruelty practices. 

For example, 25 days of imprisonment and a fine of €8 were given to a man for having 

beaten a dog until death after he tried to drown the dog. But after the introduction of the 

constitutional norm of animal protection in 2002, justice became stricter. In December 

2002, a man was condemned to a fine of €2400 for having drowned his dog. In a case of 

2004, a farmer guilty of negligence in the care and feeding of animals was prohibited 

from exercising his professional activity. The administrative Tribunal confirmed this 

decision, even if it interfered with the farmer's right to professional freedom due to the 

harm caused to the animals (VGH Bade-Wurtemberg, 1 S 756/04, 28 April 2004). In 

another case of 2005, a farmer was prohibited from breeding ships due to negligence in 

the care and feeding of animals which were in a bad shape. The tribunal confirmed the 

sanction because the private interest of the farmer weighed less than animal protection 

due to the gravity of the facts (VGH Freiburg, 2 k 91/05, 14 February 2005). 

 Recently in Marseille (France), a man was condemned to one year of 

imprisonment for having thrown a little cat named Oscar against a wall while his friend 
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filmed him. This case outraged the public which helped the police find the perpetrator 

of this cruelty practice by Twitter. Now Oscar is fine, despite a leg broken. 

 

Constitution without animal protection  

. 

 There are still a lot of countries without any constitutional norm of animal 

protection, such as the United States and France. In United States there is no protection 

at all, either in the text or in its interpretation. “Consistently inconsistent: the 

Constitution and animals” wrote Mariann Sullivan (Animal law, vol. 19, pp. 213-219). 

In the Southern district of California, PETA (People for the Ethical Treatment of 

Animals) invoked the 13
th

 Amendment of the Constitution regarding slavery banning 

captive orcas, considering them to be prisoners in Sea World. The Court responded that 

this amendment was valid only for men and not for animals (TILIKUM and others vs 

Sea World October 11th, 2011 Case n° 11cv2476 JM (WMC)): “The Constitution limits 

the federal judicial power to designated “cases” and “controversies.” U.S. Const., Art 

III, §2. SEC v. Medical Committee for Human Rights, 404 U.S. 403 (1972) (federal 

courts may only entertain matters that present a “case” or “controversy” within the 

meaning of Article III). 

As indicated above, a party invoking federal jurisdiction has the burden to show the 

likelihood that the alleged injury will “be redressed by a favorable decision.” Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 561 (1992); Friends of the Earth, 528 U.S. at 181. 

Here, there is no likelihood of redress under the Thirteenth Amendment because the 

Amendment only applies to humans, and not orcas. 

 Because Plaintiffs are without standing to bring this action, no “case” or 

“controversy” exists and this court lacks subject matter jurisdiction. Accordingly, this 

case is dismissed (…)”. 

 

 Crush videos are videos generally feature, but do not limit themselves to small 

live animals, such as kittens, puppies, mice and bunnies being slowly tortured in the 

most horrific ways imaginable, being impaling or being crushed alive. These videos 

have been prohibited in the United States (Animal Crush Prohibition Act) but what 

prevents an international ban is the freedom of speech. But if child pornography can't be 

protected by the liberty of free speech, how can animal cruelty for fun be protected? 

 

 In France, there is no norm of animal protection in the Constitution. The 

Gramont law of July 18, 1851 prohibits public animal cruelty but make an exception for 

cultural and regional tradition such as bullfighting in the South of France. Despite the 

appeal by the “Association Comité radicalement anti-corrida Europe”, bullfighting still 

benefits from penal immunity. 

 

 

Extending fundamental rights to animals ? 
 

 In the United States, there is a debate about the possibility to assimilate the 

animal as a legal person. Indeed, the representation of the concept of “person” always 

evolved and created new subjects of law for people or categories which had not 
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previously been considered people, such as Afro-Americans in the United States, 

commercial societies, etc. As L.H. Tribe said, legal terms are flexible (L.H. TRIBE, “Ten 

lessons our constitutional experience can teach us about the puzzle of animal rights: the 

work of Steven M. Wise”, Animal law 2001, vol. 7, p. 2.). 

  

 There are three principles focused on the subject: right to life (liberty and 

quality), right to integrity, right to security. For example, the Great Ape Project 

presented by Paola Cavalieri and Peter Singer (1994), aimed to extend fundamental 

rights to great apes: right to life, right to dignity and right no to be tortured; due to the 

strong proximity between men and great apes (biological proximity, capacity of 

language, reason and self-consciousness). The New Zealand Animal Welfare Act had 

prohibited the use of great apes for experiment in its article 85: “No person may carry 

out any research, testing, or teaching involving the use of a non-human hominid unless 

such use has first been approved by the Director-General and the research, testing, or 

teaching is carried out in accordance with any conditions imposed by the Director-

General”. 

  

 To Gary Francione (Introduction to Animal Rights: your child or the dog?, Rain 

Without Thunder: the ideology of the Animal Rights Movement), representative of the 

abolitionist movement, all animals have one fundamental right: the right no to be treated 

as a property. Steven Wise's Nonhuman Rights Project aimed to give legal rights to all 

sentient beings, making them become a “person” instead of “things”. 

 

 Some animal law jurists believe that there are opportunities to convince the 

Supreme Court that some amendments can be applied to animals. For example, the 8
th

 

amendment: “Excessive bail shall not be required, nor excessive fines imposed, nor 

cruel and unusual punishments inflicted” without any precision about the kind of 

“cruelty” it refers; the 13
th

 amendment : “Neither slavery nor involuntary servitude, 

except as a punishment for crime whereof the party shall have been duly convicted, 

shall exist within the United States, or any place subject to their jurisdiction” which it's 

not limited to governmental violations; and the 5
th

 amendment : “No one (…) shall (…) 

be deprived of life, liberty, or property, without due process of law”. 

 Another founding principle which doesn't use the word “person” was employed, 

habeas corpus. On September 28, 2005 a sentence given by a Brazilian tribunal 

determined the possible for a chimpanzee to benefit the habeas corpus protection. This 

is the case of Suica/Switzerland (9th criminal court of Bahia, September 28, 2005, 

Sentence Habeas Corpus n° 833085-3/2005 (decision of the court read by Edmundo 

Lúcio da Cruz), DJ Bahia 4 October). Also, on March 23, 2002, an attorney’s demand 

to represent a dog, Kaya, was rejected by the Tribunal of Strasbourg (France): “only 

natural or legal persons can sue in court; the request, as presented in the name and for 

the dog Kaya, is inadmissible”. 

 

 There are some theoretical obstacles to the Great Ape Project: why fundamental 

rights should be extended only to great apes? The proximity of men and great apes is 

just focused on physical and genetic similarities, but other animals are closer to man 

from other points of view, such as dolphins for their intelligence, mice for their genetics. 

Moreover, similarity to human as a criterion to have fundamental right is not a fair 
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criterion: fundamental rights shouldn't be based on cognitive capacities. 
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